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Re: Over-the-Counter Drug Labeling (Docket No. 98N-0337/CP2)

Dear Messrs. Kuhlik and Labson:

This letter is in response to the petition submitted on October 1, 1999, on behalf of the
Consumer Healthcare Products Association (CHPA). The petition, submitted under 21 CFR
10.30, requests a two-year extension of time for compliance with the agency’s final rule on the
labeling of over-the-counter (OTC) drug products, 21 CFR 201.66. See 64 FR 13254 (Mar. 17,
1999). The rule established a standardized format for presenting required OTC drug labeling
information. It is intended to assist consumers in reading and understanding OTC drug labeling,
in selecting among various products, and in using these products safely and effectively.

The rule went into effect on May 16, 1999." However, for the large majority of products,
compliance with the rule is not required until, at the earliest, May 16, 2001 (the "primary
implementation date"). See 64 FR at 13274.

CHPA requests a two-year extension of the primary implementation date to May 16,
2003. Also, for those products that must immediately begin to comply with the rule (namely,
OTC drug products approved after May 16, 1999, under new drug or abbreviated new drug
applications), CHPA requests a stay of the rule "until FDA resolves currently open
implementation issues and companies are given sufficient time to incorporate FDA’s clarification
into the label . . .." CHPA Petition ("Pet.") at 3.

The primary basis for the petition is the claim that "[c]ritical issues concerning the label
formatting under the new rule are unresolved," and that companies cannot begin converting to the
new format until these issues are resolved. Pet. at 7. As noted in the petition, the agency’s
economic impact analysis in support of the final rule generally assumes a 2-year implementation

'On April 15, 1999, the agency published a correction to the effective date of the rule (64
FR 18571).
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period. Pet. at 11 (citing 64 FR at 13272). Because CHPA asserts that manufacturers have been
hindered from moving forward with the redesign of their labeling, the petition argues that FDA
must extend the primary implementation date. Otherwise, according to CHPA, the agency’s
economic assumptions in support of the rule are no longer valid. Pet. at 11-12.

The petition lists the following "open" issues:

. the use of columns in labeling

. protection of "trade dress"

. the use of type sizes smaller than 6.0 points

. the labeling of single use and convenience packages

. the use of "extended text labeling" and

. the use of the exemption process under 21 CFR 201.66(¢)

According to CHPA, the industry raised these issues in comments to the proposed rule, or
immediately after publication of the final rule, but the issues have remained unresolved. Pet. at
2. The petition also states that the final rule included several "new elements" that require further
discussion with the agency, such as the placement of a telephone number in the required "Drug
Facts" panel and the use of “Drug Facts (continued)” labeling. Pet. at 3.

To account for the time that CHPA claims has been "lost," as well as the time CHPA
expects will be required to resolve these issues, the petition seeks a two-year extension of the
primary implementation date, as well as the stay described above.

The agency has carefully considered the petition, and all relevant information related to it.
For the reasons discussed below, the agency is denying the petition in part and granting it in part.
In an upcoming issue of the Federal Register, FDA will publish notice of an amendment to the
implementation plan to extend the primary implementation date by one year, to May 16, 2002
(and the corresponding implementation date for low volume products to May 16, 2003-). The
request for a stay of the rule, for products marketed under new drug or abbreviated new drug
applications approved after May 16, 1999, is denied.

I. Procedural History

FDA has been considering the need for OTC drug labeling readability standards for
nearly ten years. In 1990 the Pharmacists Planning Service (PPS) petitioned the agency to sct
print size and print style standards for OTC drug labeling to improve readability (Docket No.
90P-0201). On March 6, 1991, FDA published the PPS petition in the Federal Register and

*The implementation plan for the final rule (64 FR at 13274) provides one additiona! vear
(to May 16, 2002) for products with annual sales of less than $25,000.
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solicited comments from the public (44 FR 9363).

On March 25, 1991, CHPA (then known as the Nonprescription Drug Manufacturers
Association) issued voluntary Label Readability Guidelines to help address consumer demand for
improved OTC drug labeling. On April 9, 1991, FDA extended the comment period on its
March 6, 1991, notice, to allow the public to comment on the CHPA Guidelines.

On August 16, 1995, FDA published a notice of public hearing under 21 CFR part 15 and
requested additional comments on the presentation of OTC drug labeling (60 FR 42578; Docket
No. 95N-0259). The public hearing, held on September 29, 1995, included testimony from
several experts on label readability, testimony from a representative of the National Consumers
League on OTC drug readability, and testimony from CHPA and The Cosmetic, Toiletry, and
Fragrance Association (CTFA).

On February 27, 1997, FDA published a proposed rule to establish standardized format
and content requirements for OTC drug labeling (62 FR 9024; Docket Nos. 96N-0420, 95N-
0259, 92N-454A, and 90P-0201). On May 8, 1997, FDA held a public feedback meeting with
industry and other interested persons to discuss the proposed rule. On June 19, 1997, FDA
extended the comment period on the proposed rule to October 6, 1997 (62 FR 33379), and on
July 14, 1997, the agency presented several OTC labeling issues to FDA’s Nonprescription
Drugs Advisory Committee.

In December 1997 and February 1998 the agency published two studies of OTC labeling
formats (“Evaluation of Revised Formats for OTC Drugs” (62 FR 67770, Dec. 30, 1997) and
“Evaluation of Proposed OTC Label Format Comprehension Study” (63 FR 7331, Feb. 13,
1998)), and re-opened the administrative record to allow for comment on these studies. CHPA
filed extensive comments on the proposed rule as well as the two studies. On March 17, 1999,

after carefully considering the comments and all relevant information, FDA issued the final rule
on OTC labeling (64 FR 13254; Docket Nos. 98N-0337, 96N-0420, 95N-0259, and 90P-0201).

Following publication of the rule, the agency held a series of "feedback" and "workshop"
meetings, to help the industry begin its transition to the new labeling format. These included
public meetings on April 23, June 29, August 24, September 17, and November 23, 1999. At
each of these meetings, and in a series of letters to the agency (attached to CHPA’s petition),
CHPA raised a variety of questions and concerns about the rule. CHPA made a detailed
presentation at the June 29 meeting recommending that the agency allow the use of columns to
present required information. At the August meeting, CHPA and CTFA raised concerns about
the impact of the rule on the use of certain color combinations or "trade dress" in OTC drug and
drug-cosmetic packaging. And, at the September and November meetings, CHPA focused in
particular on type size issues and other concerns associated with small package products.
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On October 1, 1999, CHPA submitted its petition (Docket No. 98N-0337/CP2) seeking a
two year stay of the primary implementation date for the rule, and on October 22, 1999, CTFA
submitted its petition (Docket No. 99P-4617/CP1) requesting essentially the same relief as
CHPA.

On December 1, 1999, FDA issued a notice of availability of a draft guidance titled
“Labeling of Over-the-Counter Human Drug Products Using a Column Format” (64 FR 67291),
to address questions regarding the use of columns under the new format. On January 3, 2000,
FDA issued a technical amendment to the rule to address, among other points, confusion over the
use of "light" and "dark" shades of print and the related "trade dress" issue (65 FR 7).

IL Analysis
A. Columns

The labeling format adopted by the agency in the proposed and final rule generally favors
a vertical presentation, to enhance readability, minimize the potential for confusion, and facilitate
the side-by-side comparison of products. CHPA has asked for additional time to discuss
whether the required labeling may be presented using a column format, including the use of
"columns within columns.”" For example, after the agency published the final rule, CHPA
recommended at several feedback meetings that manufacturers should be permitted to divide the
information under each "Drug Facts" heading into columns.

On December 1, 1999, the agency issued a draft guidance document showing how the
required labeling may be presented in a column format, in a manner that is consistent with the
requirements of the final rule. 64 FR 67291. The guidance notes, however, that the "columns
within columns" approach recommended by CHPA generally would not be permitted under the
rule. Comments on the guidance were due January 31, 2000, and the agency intends to finalize
the guidance as quickly as practicable.

The agency does not agree with CHPA that the request for "clarification" on the use of
columns warrants a further extension of the primary implementation date. As shown in the draft
guidance, the final rule permits the use of columns, provided the essential structure and flow of
the "Drug Facts" panel is retained. The agency also notes that CHPA did not raise in its
comments to the proposed rule the various ways in which it now seeks to use columns to present
required drug labeling.> The procedurally appropriate step, if CHPA believes the rule should be

3According to the petition, CHPA and other commentators "referred to columns" in
comments to the proposed rule. Pet. at 8. CHPA did not, however, direct the agency to any
specific discussion of this issue in the comments. CHPA’s "Guidelines for OTC Labeling"
include a brief description of the use of columns. In one footnote in CHPA’s lengthy written
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amended to allow more ways to use columns, would be to file a petition under 21 CFR 10.25(a).
B. Trade Dress

The agency believes the technical amendment document, published on January 3, 2000
(65 FR 7), resolves the questions that CHPA and others raised, following publication of the final
rule, about the use of certain light on dark combinations of print. Therefore, an extension of the
primary implementation date is not needed to allow for further discussion of this issue.

C. Type Size

The final rule requires a minimum type size of 6 points when presenting information in
the "Drug Facts" labeling. 21 CFR 201.66(d)(2); see generally 64 FR at 13264-65. Since
publication of the rule, CHPA has made several presentations on the issue of type size. CHPA
estimates that as many as 30 percent of OTC stock keeping units cannot comply with the rule,
and that type size is the most significant factor in determining whether the new labeling will fit
onto an existing package.

Accordingly, CHPA has asked the agency to delay implementation of the rule to consider
the use of smaller type sizes, especially for small packages. CHPA has argued that data in the
record support a minimum type size of 4.5 points. Also, CHPA insists the agency lacks an
adequate basis to require a 6 point minimum. Finally, CHPA has continued to raise the need for
"type size parity” across all FDA regulated products. See, e.g., Ex. 1; Ex. 2 at 6, slide 12. For
the reasons discussed below, the agency does not agree that additional time is needed to consider
type size issues.

1. General Factors

FDA has been considering the issue of type size for OTC drug products since at least
1990, when the Pharmacists Planning Service (PPS) petitioned FDA to set minimum standards
for OTC drug labeling. Among other things, the petition emphasized that significant numbers of
older adults have been hospitalized due to adverse drug reactions involving OTC drugs, and that
most people (especially the elderly) are unable to read the print on OTC drug labeling. 62 FR at

comments to the proposed rule, columns were listed as one many factors that may affect
readability. The agency, however, found no substantive discussion by CHPA of the use of
columns or the idea of allowing information under certain headings to be divided into columns
("columns within columns"). None of the labels appended to CHPA’s comments, in which
CHPA suggested modifications to FDA’s proposed format, shows the use of "columns within
columns.” See CHPA comments, App. E. The "Recommended Format" submitted by CHPA
with its comments, App. F, does not show or suggest the use of columns.
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9028.

The issue of assuring readability for elderly consumers has been a significant
consideration throughout this process. Although the elderly comprise 12 to 17 percent of the
population, they consume about 30-50 percent of all drug products. 62 FR 9024, 9027. As
discussed in a 1994 study, a significant number of elderly consumers (60 yrs or older) could not
adequately see the print on certain OTC product labels due in part to small type sizes and
horizontal letter compression. See 62 FR at 9028 (citing Ex. 3); see also Sept. 29, 1995, Public
Hearing on Over-the-Counter Drug Labeling Transcript at 31, FDA Docket No. 95N-0259
(hereafter Transcript) ("[T]he elderly are more likely to use over-the-counter medications, more
likely to have a higher incidence of medical conditions that may be adversely affected by the
inappropriate use of medications, and more likely to be taking other medications that may have
adverse interactions with certain over-the-counter medications.").

Second, the goal of this proceeding has been to set standards for clear, consistent, easy-to-
read drug labeling, and to minimize the "cognitive load" that drug labeling places on lay
consumers. See, e.g., 64 FR at 12355. Under section 502(c) of the Federal Food, Drug, and
Cosmetic Act, drug labeling must be sufficiently prominent and conspicuous "as to render it
likely to be read and understood by the ordinary individual . . ." 21 U.S.C. 352(c) (emphasis
added); see 64 FR 9043. Marginal type sizes, or type sizes that are legible only at threshold
levels, make it less likely that a consumer will begin to read the labeling, let alone read it
thoroughly.

Third, as discussed below, the agency carefully considered industry practices in setting a
minimum type size for OTC drug labeling, to help ensure the adoption of an attainable standard.

2. CHPA’s Approach

CHPA’s central study in support of the argument that 4.5 point type is an appropriate
minimum standard for OTC drug labeling is Sidney Smith’s 1979 article, "Letter Size and
Legibility" (attached as Ex. 4).*

Smith studied "display legibility" using a variety of test materials, none of which appears
to have included drug labeling. Ex. 4 at 665. Some of Smith’s samples consisted only of a
single word. Id. at 667. Moreover, the subjects in the study were asked only to identify the

*CHPA referenced the Smith study in its comments to the proposed rule (see CHPA
comments to proposed rule, App. H.) and in correspondence with the agency prior to the
proposed rule. See, e.g., Ex. 5. Although Smith and the other studies discussed in this section
are already part of the record of this proceeding, the agency them as exhibits to this response, for
the convenience of the reader.
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absolute "legibility limit" for a given piece of display material. /d. at 666 ("The only measure
taken was the legibility limit."). Viewers were not asked to specify a comfortable or preferred
viewing distance, nor were they asked to identify the distance from which the material could be
read with ease. Also, Smith did not record the age of his test subjects. There is even some
suggestion that most may have been under 30 years of age. /d. at 668.

In contrast, the focus of this proceeding has been on labeling that consumers are /ike/y to
read and understand, from beginning to end, rather than on the threshold levels at which
consumers can first begin to see printed material. See 21 U.S.C. 352(c). There is an important
distinction between what a consumer is able to see, and what a consumer is likely to try to read —
from beginning to end, with minimal error. As Smith cautioned:

In practical display applications, however, it is not wise to design to the limits of visual
acuity. An engineer will not design a bridge to meet minimum loads, but instead
multiplies the strength of supporting trusses by some safety factor so that the bridge can
be crossed with greater confidence. A display designer should also include some safety
margin, specifying a letter size large enough to be read with confidence.

Ex. 4 at 662 (emphasis added).

Finally, following publication of the final rule, CHPA has continued to reference Smith
for the idea that "98% of test subjects could read 4.5 point type at a distance of 13 inches." [x. 6
at 7. In fact, Smith found that 98 percent of his test subjects could read copy that subtended a
visual angle of 0.0046 radians.

According to CHPA, a visual angle of 0.0046 radians corresponds to a letter height of
0.06 inches at a viewing distance 13 inches,’ and a letter height of 0.06 inches corresponds to a
point size of 4.5. Ex. 5 at 2. However, a type size of about 6 to 8 points would be needed to
present text that is generally 0.06 inches in height. This is because, as CHPA has stated, letters
set in 4.5 point type are not 0.06 inches high.® Id. CHPA’s submissions to the agency state that
point size is a measure of the total height from the bottom of the lowest letter to the top of the
highest letter, and that the upper case letters in 4.5 point type are usually only .042 inches or
about 3 points. [d. Lower case letters in 4.5 point type would be even smaller — about half the

SAlthough CHPA assumes a viewing distance of 13 inches, other materials cited by
CHPA suggest 16 inches as the appropriate benchmark for "reading distance.” Ex. 5 at 3 (citing
Holt, G., et al.., "OTC Labels: Can Consumers Read and Understand Them?" 11 American
Pharmacy 51 (Nov. 1990)). Using 16 inches, the letter height would be 0.0736 inches.

*Type sizes are designated in units called points. There are approximately 72 points to
one inch. Each point measures 0.0138 of an inch.
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point size or 0.03 inches. Therefore, to achieve the level of legibility that CHPA relies on from
the Smith study, one would need to use text that is more than 6 points (assuming a viewing
distance of 13 inches and the use of all upper case letters); or 8 points (assuming a viewing
distance of 13 inches and the use of primarily lower case letters)’. Added to that, Smith found
that letter sizes intended for close viewing, such as consumer labeling, may need to be larger in
size than one would derive from a measure of the limits of visual acuity. Id at 668.%

For these reasons, the agency disagrees with CHPA that the Smith study supports the use
of 4.5 point type in OTC drug labeling. Indeed, Smith would support the use of a larger type size
(6 point or greater) for consumer-directed drug labeling.

CHPA has also directed the agency to "the definition of visual acuity” to support the use
of 4.5 point type in OTC drug labeling. See, e.g., Ex. 5; Ex. 7. According to CHPA, a person
with 20/20 vision can read text 0.019 inches high at a distance of 13 inches (equal to 1.7 point
type), a person with 20/40 vision can read text 0.037 inches high (equal to 3.3 point type), and a
person with 20/55 vision, according to CHPA, would be able to read 4.5 point type. See Ex. 5 at
3; see also Ex. 7 at 1.

For reference, the following sentences are set in 1.7, 3.3, and 4.5 point type:’

Thte setatetioe 1 11T et Tt New Keanen 157

This sentence 15 in 4.3 point Times New Roman tpe.

Each of these type sizes — if one accepts CHPA’s assumptions — represents the threshold limit at
which a person with a given visual acuity can begin to see text. They do not represent type sizes
which can be read with ease. See Ex. 4 at 662 ("Design standards for visual displays generally

"The OTC labeling rule requires primarily the use of lower case letters. See 21 CFR
201.66(d)(1).

*Smith also found that 100 percent of his subjects could read a letter size of 0.007 radians.
Id. at 667. Using CHPA’s method of converting this figure to a point size, Smith found that 100
percent of his test subjects were able to read 6.6 type at a distance of 13 inches. If one adjusts for
the use primarily of lower case letters and a viewing distance of 16 inches, one would need to use
a type size of more than 12 points to attain the level of legibility found by Smith.

*The following sentences are set in 6, 8, and 10 point type:

This sentence is in € point Times New Roman type.

This sentence is in 8 point Times New Roman type.

This sentence is in 10 point Times New Roman type.
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recognize the need for a safety margin, and specify letter sizes larger than those at the limits of
visual acuity."). Moreover, if one adjusts for a standard reading distance of 16 inches, and takes
into account the use of primarily lower case text, each of these types sizes would have to be
adjusted upward. The agency also notes that type size is only one factor that determines
readability (see 62 FR at 9028), and that OTC labeling — which often consists of extensive and
complex text — can be especially demanding for the reader."

At best, CHPA’s approach may help to establish a base from which to develop specific
minimum type sizes for specific categories of products. As discussed below, the agency has
allowed the use of the smallest readable type size in certain contexts (see section I1.C.4, below).
For OTC drug labeling, however, there is ample basis to require a larger size.

3. The Industry Standard

A key starting point for FDA in setting an appropriate minimum type size for OTC drug
labeling was to consider current industry practice. At the agency’s September 1995 public
hearing, CHPA testified that most of the OTC drug industry had already adopted 6 points "or
better" as the standard:

We have done a label survey of our members looking at 2,000 labels and over 95 percent
were at six point or better, and I think one of the practicalities is that there is a huge
amount of information that is required on some of these labels. The particular
diphenhydramine prototype that is in Appendix C [is] done at around six points, if you do
that at seven points [it] will not fit the package. So, we recommend adopting the current
industry practice."

Transcript at 108 (emphasis added)."!

The agency, in turn, incorporated the industry standard into the OTC labeling rule after
hearing additional testimony and after reviewing several studies confirming the readability of 6

"“In contrast, a study submitted by the American Pharmaceutical Association with a
comment to the proposed rule evaluated the readability of 9 OTC drug labels with type sizes
ranging from 4 to 11 points. Ex. 8. The study found that subjects needed at least 20/30 vision to
read OTC drug labeling in 4 point type and 20/40 vision to read labeling in 6 point type. Only
one of the labels (presumably, a label set in 11 point type) could be read accurately by those with
a visual acuity of 20/50. Ex. 8 at 51.

""In its written submission to the public hearing, CHPA noted that "as an absolute
minimum, 4.5 print type is reasonable for OTC labels, though not often used. Six point type is
commonly used and preferred." Ex. 9 at 17.
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point type for OTC drug products. For example, the National Consumers League (NCL) testified
at the September 1995 hearing on an "investigative survey" of OTC drug labeling. In the study,
60 adults were asked to assess the readability of OTC products ranging in size from 4.0 to 6.5
point type. Ex. 10 at 3. As the agency noted in the rulemaking, NCL found that only 32 percent
of the subjects age 51 and older were able to read OTC drug labeling set in 4.5 point type. 64 FR
at 13265. Among the labels tested by NCL, the one set in 6.5 point type proved best, with 75
percent of the subjects age 51 and older, and 94 percent of the subjects under age 51, able to read
it. On the other end of the spectrum, none of the subjects age 51 and older was able to read one
of the labels set in 4 point type, and only 25 percent of the subjects under age 51 were able to
read the label. Ex. 10 at 8. Thus, the NCL survey raises concerns about the readability of type
sizes around a 4.5 point range and, at the same time, supports the use of type sizes in the 6.5
point range.'?

The Watanabe study, cited by the agency in the rulemaking, also supports the use of a 6
point or better type size. Dr. Watanabe sampled 92 consumers, 60 years of age and older, using
three labels — two set in 3.3 point type and one set on 6.7 point type. Ex. 3 at 33; see also 64 FR
at 13265. In addition to showing that horizontal letter compression is a significant factor in
determining readability, the Watanabe study concluded that a vertical type size of at least 6.7
points should be used in OTC drug labeling."

"2At the November 23, 1999, feedback meeting, CHPA stated that the NCL study
supported the use of less than 6 point type. Ex. 2 at 6, slide 11. The 5 point label tested in the
NCL survey performed at the same level as one of the labels set in 6 point type. Forty-eight
percent of the subjects age 51 and older either could not see the text on either label or found it
too hard to read. Factors, such as color contrast, layout, or letter compression, may have
accounted for these results. However, a second label tested by NCL, set in 6 point reverse type
significantly outperformed the other labels. Sixty-eight percent of the older subjects and 91
percent of the younger subjects were able to read it. Ex. 10 at 9.

At the November 23, 1999, feedback meeting, CHPA asserted that the Watanabe study
"showed little difference in readability between 6.7 and 3.3 point type." Ex. 2 at 6,slide 11. We
disagree. In a comparison of one of the 3.3 point labels to the 6.7 point label, Dr. Watanabe
found that approximately 30 percent of the subjects were unable to either start or finish reading
the 3.3 point label. Only 2 percent were unable to read the 6.7 point label. In a comparison of
the other 3.3 point label with the 6.7 point label, Dr. Watanabe found only a small statistical
difference in readability, concluding that the horizontal letter compression on the 3.3 point label
compensated significantly for the smaller type size. However, Dr. Watanabe also concluded
that "subjective observations by both subjects and researchers indicate that greater effort was
expended in reading the smaller print [on this label]," and that "[t]his suggests that letter size
approximating the [6.7 point type size| should be used.” Ex. 3 at 35.



Messrs. Kuhlik and Labson
Page 11

The agency also received numerous comments from consumers, consumer groups, and
health professionals in favor of adopting 6 point or larger as the minimum standard. See, e.g.,
FDA Docket No. 96N-0420, C103; C104; C467. Consumer preferences and comments are
significant in this proceeding, given the statutory directive to develop labeling that consumers
will be "likely" to read.

4. "Parity"

Finally, at the November 23, 1999, feedback meeting and at several other public meetings
following the final rule, CHPA has emphasized the need for "consistency and fairness across
FDA regulated consumer products.” As noted in comments to the proposed rule, the agency
allows certain dietary supplement products to use a minimum 4.5 point type. 21 CFR 101.36(i).
The agency has also allowed letters no less than 1/16th of an inch for the listing of ingredients in
cosmetic products, or 1/32 of an inch in limited circumstances. 21 CFR 701.3(b) and (p).

The agency carefully considered this issue in the final rule and did not find it to be
decisive. 64 FR at 13265. As the agency outlined in the rule, factors such as the nature and
quantity of the information required, and the manner in which the information is presented, may
allow for the use of different labeling specifications. In some contexts, there is often little
required information presented on the labeling (either a few words or a single sentence), and
there is adequate white space to enhance readability, putting less of a demand on the user to read
the information.

This point is illustrated below. Figure 1 shows a multi-ingredient dietary supplement
product with the required text presented in 4.5 point type, compared with a multi-ingredient OTC
drug product. The OTC drug product follows the modified format permitted under 21 CFR
201.66(d)(10), except that for purposes of illustration the drug product uses 4.5 point type to
present the required text rather than the required 6 point minimum. Figure 2 compares the multi-
ingredient OTC drug product in 4.5 point type versus 6 point type. Figure 2 illustrates the benefit
of a larger type size in OTC drug labeling. Both figures use optimal color contrast (black text on
a non-glossy white background).
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Serving Size 1 Caplet
Amount Per Caplet % Daily Value
Vitamin A 5000 IU 100%
(20% a8 beta-carotene)
Vitamin C 0 mg 150%
Vitamin D 400U 100%
Vitamin E iU 100%
ViaminK ZBmeg 3
Thiamin 3Img 200%
Riboflavin 34mg 200%
Niacin 20 mg 100%
Vitamin B Tmg 0%
Folale Xmog T00%
Vitamn By 9meg 50%
Biofin 30meg 10%
F Acid 10 mg 100%
Calcium 40 mg (33
Tron 8 mg 0%
Ph us. 3 mg 3%
fodine 150 meg 100%
J 00 mg 35%
Zinc T mg T00%
Selenium 21 meg 0%
Copper Tmg T00%
Manganess 35 175%
Chromium 26 meg 2%
32meg 43%
Chiorde Tomg <%
Polassium 0mg <%
Boren 150 mog.
Fickel Smog
Siiicon 2 g
Tin T0mey
Vanadium 10 mog
*Daily Value not established

14 point Helvetica Regular Bold Title
6 point Helvetica Narrow Bold Headings
6 point Helvetica Narrow Subheadings
4.5 point Helvetica Narrow Text
5.5 point Leading

Figure 1

Drug Facts

Active ingredients (in each powder) Purpose

Aspirin 500mg. Pain reliever
i 260myg. Pain refiever

Caffeina 32 5mg. Pain refever aid

Use temporarfly relieves minor achas and paing dus lo:
B colds @ headache M minor arthrtis pain

s

Warnings
Reys's syndrome: Children and teonagers shiuld nat usa this drug for chicken pox or ki symploms befor|
a doctor is consulled aboul Raye's syndrome, a wara but serious ilness reparted with asplrin.
Alcohol waming: If you consume 3 or mora alcohdlic drinks every day, ask your doctor whether you
should take acelamingphen, aspirin ot other pain refieversflever reducers. Acetaminophen and aspirin may
cause liver damage and stomach bleeding.
Allergy alert: Asprin may cause a severa allergic reaction which may include: 1 hives
B facial swelling I asthma (wheezing) shock
Do nol use you have ever had an allergic reaction lo any other pain rak reducer

Aska doctor belors uss if you have Wl asth'ma W ulcors Il bleeding problems
1 slomach problems that lasl or coma back, such as heariburn, upset stomach, or pain

Ask a doctor or pharmacisl befara use | you are taking a prescription drug for: B diabetes
Mgout Marthite W ion {blood thinning)
Slap use and aak & doctor H W allergic roaction occurs. Seek medical halp right away.
@ pain gels worse or lasts for mora than 10 days I rednoss or swelling is present
S new symploms occur W ringing in the ears of loss of hearing oceurs
I¥ pregrant or breast-feeding, ask a health pro‘assicnal batore use. }t is especially important not To use
aspirin during the last 3 months of pregnancy unlass definitely directad to do so by a doctor because it
may cause probletns in the unborn child or comg lications during defivery.
Kaep aul of reach of children. In case of ovardose, get medical halp o cotadt a Poison Control Center
righl away. Quick medical attention is critical for adults as wel as children aven #f you do not nolice any
signs of symploms.

Directions m donottake mors than diectod

W adults and children 12 years and aver: placa 1 pawder on ongue every 4 to 6 hours. Follow with iquid.
May stir powdar into glass of water or other liquid and drink; not more than 4 powders in 24 hours,

Ml childron under 12 years: ask a doctor

Inactive ingredients iaciss, potassim chioride
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Figure 2

Drug Facts Drug Facts

Active ingredients (in each powder) Purpose Active ingredients (in each powder) Purpose
Aspirin 500mg Pain reliever Aspiin S00mg... ... P relioet
Acetaminophen 260mg Pain reliever Cafoine 32 5mg Faim e ot
Caffeine 32.5mg Pain refiever aid

. n " n USE temporarily relieves minor aches and pains dua to:
Use temporarily relieves minor aches and pains due to: Mocoks M hoadache M minor arthvitis pain

mcolds  mheadache @ minor arthritis pain Ju—
— Warnings
Warn[n S Reye's syndrame: Childran and teenagers should nol use thie drug for chicken pox or flu symptoms before
0 . Chi : i a doctor Is consulted about Reye's syndrome, a rare bul serious iiness reported with aspirin.
Reye's syndrome: Chidren and teenagers Slhouldbféol L::E tf]ls drudg for chicken Alcohol wamning: H you consume 3 or mare alcoholic drinks every day, ask your doctor whether you
pox or flu symptoms before a deClOr'|§ consuited about Reye’s syndrome, a rare should take acetaminaphen, aspirin or other pain refievers/lever reducers. Acelaminophen and aspirin may
but serious illness reported with aspirin. cause liver damage and siomach bleeding. ] )
Alcohol warning: 1 you consume 3 or more aicoholic drinks every day, ask Allargy alerL: Aspirin may cause 4 severo aflargic reaction which may include: B hives

W lacial swolling MW asthma (wheezing) W shock
Do not use it you have aver had an allergic reaction lo any other pain raliavet/lever reducer
Ask 1 doctor before use i you have W asthma B ulcers M bleading problems

your doctor whether you should take acetaminophen, aspirin or other pain
refievers/fever reducers. Acetaminophen and aspirin may cause liver damage

and stomach b|eeqir19» ) . . X I stomach problems thal kast ar come back, such as heartburn, upsst stomach, o pain
Allergy alert: Aspirin may cause a severe allergic reaction which may include: 2
ergy atert: Aspl ay cau gic Y . ‘Ask 8 doctor or pharmacist belore use if you are laking a prescription drug for. B diabates
W hives  mfacial swelling  m asthma (wheezing)  m shock Wgout M arhrtis W anti ion {blood thinning)
Do not use if you have ever had an allergic reaction to any other pain Stop us« and ask a doclor (1 W aliergic reaction occurs. Seek medical help right away.
relieverfiever reducer B o Srptomscer g s oo o oot
n )8! BZITI_E occurs

Ask a doctor before use It you have masthma mucers W bleedmg If pragnant or braast-feeding, ask a health prolessional batare use. It is aspecially important not to usa
problems W stomach problems that last or come back, such as heartburn, aspirin during the last 3 months of prognancy uniess delinitely dvacted to do 50 by a doclor because it
upset stomach, or pain may cause problems in the unbor chiki or compAcalions during delivery.

- — Koep out of reach of chlidren. in case of overdose, get medical help of conlact a Poisen Control Cent
Ask a doctor or pharmacist before use i you are taking  prescription drug bt oway. Culck mocial oo s Al ot aus a5l e avn you do 10 o a7
for: mdiabetes mgout Warthritis W anticoagulation (blood thinning) 5igns of symploms.
S_t(ra)p use and ask ‘l doctorifm aIITrglc ;eactlon (;rclcur?.o 3eek medical help Directions M do nol taks mors than direcled
fight away. M pain gets worse or lasts for more than 10 days M adults and children 12 years and over: place 1 powder on tongue every 4 1o 6 hours, Follow wh fiquid.
W redness or swelling is present  ® new symptoms occur May stir powdar intc glass of water or other Tquid and drink; nol more than 4 powders in 24 hours.
m ringing in the ears or loss of hearing occurs W childron under 12 years: ask a doctor
If pregnant or breast-faeding, ask a health prefessional before use. It is Inactive ingredients wcose, ptassium chioride

especially important not to use aspirin during the last 3 months of pregnancy
unless definitely directed 1o do so by a doctor because it may cause problems
in the unborn chitd or complications during delivery. v

Drug Facts (continued)

Keep out of reach of children. In case of overdose, get medical help or
contact a Poison Control Center right away. Quick medical attention is critical
for adults as wall as children even if you do not nofice any signs or symptoms.

Directions wm do not take more than directed

® aduits and children 12 years and over: place 1 powder on fongue every 4
10 6 hours. Follow with fiquid. May stir powder into glass of water or other
liquid and drink; not more than 4 powders in 24 hours.

| children under 12 years; ask a doctor

Inactive ingredients 1actose, potassium chioride
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6 point Helvetica Narrow Bold Subheadings 4.5 point Helvetica Narrow Bold Subheadings
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As the agency found in the final rule (and as illustrated here), the overall "Supplement
Facts" layout, including the tabular style and the limited amount of explanatory text, allows for
the use of a smaller type size in limited circumstances.
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The agency also notes that in other instances it has required 6 point or larger type. For
example, the agency established a 10 point minimum type size for approved patient labeling for
human prescription drug and biological products (i.e., "Medication Guides"). 21 CFR
208.20(a)(4); see also 21 CFR 610.62 (requiring the use of 12 point and 18 point type when
designating antibodies in certain biologic labeling). The minimum type size for food nutritional
labeling for most products is 8 point type for certain information on the label and 6 point type for
all other information. Small packages (less than 12 sq. inches) may opt not to present nutritional
information. See 21 CFR 101.9(j)(13)(i). However, small packages that present nutrition
information must use a minimum of 6 point type or all upper case letters of 1/16 inches in height.
21 CFR 101.9G)(13)(i)}(B).

Finally, for various warnings and other statements required on some FDA-regulated
products, a type size or letter height of 1/16th of an inch has been required. See, e.g., 21 CFR
101.93(e) ("letters of a type size no smaller than one-sixteenth inch"); 310.516(c)(1) ("minimum
letter size shall be one-sixteenth of an inch in height . . . letter heights pertain to the lower-case
letter ‘0’ or its equivalent that shall meet the minimum height standard"); 701.3(b) ("letters not
less than 1/16 of an inch in height"); 740.2(a) ("in no case may the letters and/or numbers be less
than 1/16 inch in height.")."

In short, the agency considered the labeling specifications for other product categories in
developing the final OTC labeling rule. The agency also considered, however, the unique
demands of OTC drug labeling, along with the strong trend in the OTC drug industry toward 6
point type, and determined that a type size larger than that allowed in limited circumstances for
other categories of products such as dietary supplements was justified and reasonable.

* * *

The agency has carefully reviewed the issue of type size, including the points and
materials CHPA highlighted in comments to the proposed rule and in correspondence and
feedback meetings over the last several months. The agency concludes that there is no need to
delay implementation of the rule to continue to consider this issue.

D. Single Use Packages, Convenience Packages, and Extended Text Labeling

The petition states that additional time is needed to resolve the labeling of single use and

" Applying the analysis discussed in section C.2 of this response, if the minimum letter
size permitted is 1/16 of an inch, a type size as large as 8 or 9 points may be needed in some
instances to ensure that the smallest letter is no smaller than 1/16 of an inch. The limited
instance in which the agency has allowed 1/32 inch type (21 CFR 701.3(p)) may require about
4.5 point type.
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other convenience packages, and to address technical issues associated with the use of "extended
text labeling." According to presentations made by CHPA at several recent feedback meetings,
single use products and "convenience-sized" products in particular are having difficulty fitting
the new format onto existing packaging. These categories, according to CHPA, account for
between 1 and 2 percent of the OTC market. Ex. 2 at 13, slide 26.

The agency anticipated in its final rule that there would be a small percentage of products
that would have difficulty integrating the new format into existing packaging and labeling. The
agency’s research leading up to the final rule estimated that 8 percent of currently marketed OTC
drug products would require an increase in labeling space to accommodate the new format. Asa
result, the agency included within its final economic impact analysis an estimate of the additional
re-packaging costs that some firms may bear as they seek to integrate the new format. See
generally 64 FR at 13282-83; Eastern Research Group, Inc., "Cost Impacts of the Over-the-
Counter Pharmaceutical Labeling Rule," in Docket No. 96N-0420.

CHPA acknowledges there are packaging options for single use and convenience
products that would permit use of the new labeling. Ex. 2 at 14, slide 27. Several of these
options are commonly in use, such as bubble packs mounted on hang cards and the bundling of
rolled products in blister packs. CHPA, however, has asked for a series of follow-up meetings to
discuss these and other options, and has also asked for additional time to discuss whether single
use or convenience products may be eligible for type size or other format exemptions. Ex. 2 at
14, slide 28.

For the reasons discussed in section I1.C. above, the agency does not believe that a type
size exemption requires further consideration at this time, particularly where there are several
packaging options available that would allow for presentation of the required format using the
standards in the final rule. The agency does expect, however, that the column format option
described in the December 1, 1999, draft guidance document may help some manufacturers
maximize their available labeling space.

For those manufacturers who, as a result of the new labeling rule, must implement a
change in package size or configuration, the agency intends to outline in a forthcoming guidance
several circumstances in which the agency is likely to provide additional time (i.e., a "deferral")
under 21 CFR 201.66(e) in which to make such changes. The final rule allows for product-
specific exemptions or deferrals, upon a showing that one or more of the labeling requirements is
inapplicable, impracticable or, for a particular product, contrary to public health or safety. 21
CFR 201.66(e). The agency stated in the final rule that it does not expect to routinely grant an
exemption or deferral solely because a product claims to be too small to meet the requirements of
the rule. 64 FR at 13268. This is consistent with the agency’s overall goal of ensuring that all
OTC drug labeling, irrespective of package size, is clear and readable and is "likely to be read
and understood by the ordinary individual under customary conditions of purchase and use." 21
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U.S.C. 352(c). Itis also consistent with the agency’s estimate that any package size changes that
would be needed as a result of this rule would either be very limited (e.g., increasing the
dimensions of an existing package by a small fraction), or could be accomplished by integrating
commonly used techniques, such as the addition or extension of a fifth panel or the use of a
placard and bubble-pack. See 64 FR at 13268, 13283.

The agency will, however, consider good faith, product-specific requests for a deferral of
time for the purpose of completing a change in container size or packaging, in order to meet the
requirements of the rule. For example, if a firm requires additional time to complete stability
testing on a new immediate container, where it is shown that the existing container could not
comply with the new format, the agency would consider a time-limited deferral. The agency will
provide additional information in a forthcoming guidance on the use of the deferral process to
obtain more time to complete a change in packaging. The agency expects to discuss in the
guidance the use of the deferral process by those who wish to use an extended text mechanism
that may require new machinery or new studies, such as a peel back panel, to meet the
requirements of the rule. Following issuance of a draft guidance, the agency will solicit written
comments before issuing a final document.

Through these additional steps, the agency believes it will be able to address concerns
regarding the use of the new labeling format on single use and convenience products, and the use
of extended text labeling. The petition has not shown that a further extension of time to allow for
consideration of these issues is required.

E. Exemptions and Deferrals

The petition asks for additional time while the agency resolves questions that have been
raised regarding the exemption and deferral process allowed under section 201.66(e) of the final
rule (21 CFR 201.66(e)).

Although the petition does not elaborate on this point, the agency is aware that CHPA and
CTFA have asked in public meetings and in correspondence for guidance on the procedures to be
followed in requesting an exemption under § 201.66(e). Among other things, CHPA and CTFA
have inquired as to the length of time it will take the agency to answer a request for exemption,
and what steps might be taken to expedite the review of a request. They have also asked whether
an appeal process is available, or whether the initial decision on the request for exemption
represents "final agency action."

Second, they have asked for guidance on the standard the agency will apply in reviewing
requests for exemption, and whether there are certain types of requests that are likely to receive a
favorable response from the agency. CHPA and CTFA have also asked whether there are
categories of exemptions that could be handled through an abbreviated process, such as through
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the submission of a "notification" to FDA.

Finally, CHPA and CTFA have expressed concern that the exemption process may
require the submission of trade secret or confidential commercial information, and that the
process outlined under § 201.66(e) does not provide a mechanism for protecting such
information from disclosure.

The agency is working on a forthcoming guidance document that will provide additional
information in response to these questions. The agency notes, however, that lack of a guidance
has not prevented several companies (both small and large) from submitting applications for
exemption. The agency has already processed a number of these requests and is prepared to
continue doing so as expeditiously as possible.

F. Other Issues

CHPA has also raised a number of other issues with the agency since publication of the
final rule. As noted in the petition, CHPA has asked whether the agency would grant exemptions
from the "Drug Facts (continued)" requirement, to help products fit the new labeling within
existing packaging. CHPA has also asked for clarification about the placement of a
manufacturer’s telephone number on the labeling.

Neither of these issues warrant a further extension of the primary implementation date.
For those few products that may benefit from an exemption from the "Drug Facts (continued)"
labeling requirement (21 CFR 201.66(c)(1)), or from the required location for the placement of a
telephone number (21 CFR 201.66(c)(9)), the agency will consider product-specific requests
through the exemption process allowed under section 201.66(¢). After the agency has gained
additional experience in reviewing specific applications for exemption, it will consider whether
additional guidance would be helpful.

111. Conclusions

Most of the issues raised in the petition (columns, the exemption process, the labeling of
single use and convenience products) have been addressed or will soon be addressed through the
agency’s guidance process. See generally 62 FR 8961 (Feb. 27, 1997). One issue (trade dress)
was addressed through an amendment to the final rule. The remaining issues (e.g., the placcment
of a telephone number or the use of the "Drug Facts (continued)" title) do not present a
significant obstacle toward industry-wide implementation of the new labeling format, as
demonstrated by the large numbers of products that are able to comply with the rule. Indeced. as
the petition suggests and as CHPA has noted at several recent feedback meetings, the new
labeling format can be incorporated into a large majority (70-80 percent) of existing products.
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Based on the agency’s evaluation, we believe the figure is significantly higher."

For these reasons, the agency concludes that a stay of the rule, or a blanket extension of
two years, is excessive and is not consistent with the public’s interest in having clear, readable
OTC drug labeling. However, in recognition of the fact that there are several guidance
documents that may prove helpful in the transition to the new format, and that at least one (on
exemptions and deferrals) has yet to issue, the agency concludes that an extension of the May
2001 primary implementation date by one year to May 16, 2002 (and the corresponding
implementation date for low volume products to May 16, 2003) is justified.

The agency has worked closely with CHPA to help ensure that OTC drug product
labeling is legible and that the final rule is appropriate for the marketplace. We look forward to
continuing to have candid, productive discussions, and to working with CHPA toward the shared
goal of providing consumers with clear, concise, easy-to-read labeling.

Sincerely yours,

Z(/ /o WVML,>=

William K. Hubbard
Senior Associate Commissioner
for Policy, Planning, and Legislation

cc: Robert P. Brady
Hogan & Hartson

15See, e.g., Ex. 11 at 9; compare 64 FR 13282-83.
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